THE COUNTY COURT OF THE EIGHTEENTH
JUDICIAL CIRCUIT, IN AND FOR
SEMINOLE COUNTY, FLORIDA
RACHEL MADDOX, individually
And as parent and legal guardian of
L.U., 2 minor,

Plaintiff, Case No.:
Division:
v.

KEELY FARMS DAIRY LLC., and
NATURE’S NATURAL FOODS LLC

d/b/a WILD HARE NATURAL
MARKET
Defendants.
/

MOTION TO DISMISS AND IN THE ALTERNATIVE A MOTION FOR
SUMMARY JUDGMENT

COMES NOW Defendant Keely Farms Dairy, LLC (“Farm”) through undersigned counsel,
and hereby files pursuant to Florida Rule of Civil Procedure 1.140(b)(6) and 1.140(b)(e), this Motion
to Dismiss or in the alternative a Motion for Summary Judgment. Farm states in support:

STATEMENT OF UNDISPUTED FACTS

1. The Farm warns consumers on its website that its raw milk product is not for “people to
drink.” Indeed, the website specifically states: “Raw dairy products are labeled ‘Not for
Human Consumption’ and sold as “Feed For Calves” as required by Florida laws.

2. The Farm markets its product on a Facebook forum known as “Florida Raw Milk.” At
all times, the forum contains the following warning in the about section: “The State of
Florida prohibits the sale of raw milk for human consumption (Florida Statutes 502.091).
Raw milk can only legally be sold for pet consumption.” The Farm’s Facebook page

contains substantially the same message.



The Farm ensures that every container of raw milk it sells contains the following warning
label: “Due to the requirements of Florida Law and the Pasteurized Milk Ordinance, this
produce is labeled Feed for Calves — Not for Human Consumption.” The phrase “Not
for Human Consumption is featured prominently on the label.

The Farm includes such warning labels to satisty its requirements to maintain a Feed
Master Registration with the Florida Department of Agriculture and Consumer Services
(“FDACS”). See Exum Decl. 4. Indeed, FDACS inspected and approved of the Farm’s
labels in its most recent inspection around June of 2025. See Exum Decl.44.

Plaintiff observed this label when visiting the grocery Nature’s Natural Foods, LLC
(“Grocery”). She specifically inquired about the label at the Grocery. Compl, 9 31.
Plaintiff claims she purchased the product because a person in the Grocery verbally
described the label as a “technical requirement” to sell “farm milk.” Id. This person at
the Grocery referring to “farm milk” was not the Farm, nor any person affiliated with
the farm.

On or about August 4, 2025, the Florida Department of Health issued a press release
referring to “E. coli (STEC) infections linked to a particular farm.” Exhibit 6. To
demonstrate that the Farm did not have such issues, the Farm extracted samples of milk
to test for Campylobacter, Mastitis Culture, and E. Coli. The Farm submitted these
samples to independent laboratories under the auspices of the Florida Department of
Health. The independent laboratories found no detectable levels of these pathogens.
Despite all tests being negative, on August 7, 2025, the Florida Department of Health
issued a second press release. Exhibit 7.

Rachel Maddox admits that she herself did not consumer raw milk herself, but allegedly

contracted pathogens while caring for her toddler. Compl, § 37 However, it is widely



accepted that such pathogens do not cause miscarriage. Exhibit 8. (Affidavit of Margaret

E. Coleman, M.S.).

MEMORANDUM OF LAW
Rule 1.140(b)(6), allows for the dismissal of a complaint that fails to state a cause of action
upon which relief can be granted. Fla. R. of Civ. P., Fox v. Prof| Wrecker Operators of Florida, Inc., 801
So. 2d 175, 178 (Fla. 5th DCA 2001). In ruling on a motion to dismiss for failure to state a cause of
action, the trial court is limited to reviewing the allegations contained within the four corners of the
complaint. MclWhirter, Reeves, McGothlin, Davidson, Rief & Bakas, P.A. v. Weiss, 704 So. 2d 214, 215
(Fla. 2d DCA 1998). The court may also consider underlying documents relied on and incorporated

into the Complaint. See, e.g. Orr v. ATST Mobility, I.1.C, 401 So. 3d 397, 399 (Fla. 3d DCA 2024)

Even when the incorporation by reference doctrine does not reply, a defendant may file a
motion for summary judgment before filing an answer. Coral Ridge Props. Inc v. Playa Del Mar Assoc.,
505 So. 2d 414, 417 (Fla. 1987). Defendants may “obtain summary judgment without disproving the
nonmovant’s case.” In re Amendments to Fla. R. of Civ. Pro. 1.510, 317 So. 3d 72, 74 (Fla. 2021) The
moving party need only demonstrate “an absence of evidence to support the nonmoving party’s

case.” Rich v. Narog, 366 So. 3d 1111, 1117-18.

1. Strict Liability
Because Plaintiff pleads that she was in fact warned that the product was fit only for animal
consumption, there is no cognizable basis for a strict liability claim. Strict liability attaches “only
when the product is used as intended.” Jennings v. BIC Corp. 181 F.3d 1250, 1256 (11th Cir. 1999)
(citing High v. Westinghouse Elec. Corp., 610 So. 2d 1259, 1262 (Fla. 1992). Only three theories of

manufacturer strict liability exist: “a design defect, a manufacturing defect, or an inadequate
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warning.” Ferayorni v. Hyundai Motor Co., 711 So. 2d 1167, 1170 (Fla. 4th DCA 1998). The Plaintiff
bears the burden of pleading specific facts of defects, including how such defects “reasonably could
or should have been made safe.” Rice v. Walker, 359 So. 2d 891, 892 (Fla. 3d DCA 1978).

Warning labels are construed as setting forth a product’s intended purpose. See Jennings, 181 F.3d
at 1256 (holding no strict liability when product used in contravention of warning label). Perhaps
this is because there can be no strict liability “when the danger to be avoided is obvious to all.” Clark
v. Boeing Co., 395 So. 2d 1226, 1229 (Fla. 3d DCA 1981)). In sum, providing labels puts consumers
on notice of the dangers of the product, and relieves producers from strict liability.

Likewise, because the label put Plaintiff on notice of the risks of raw milk, there is no design
defect or manufacturing defect. In general, a producer of food cannot be held strictly liable for food
where the consumer has a “reasonable expectation” of its dangers. Zabner v. Howard Johnson’s, Inc.,
201 So. 2d 824, 827 (Fla. 4th DCA 1967). “The defendant is not an insurer but has the duty of
ordinary care to eliminate or remove in the preparation of food he serves such harmful substances
as the consumer of the food, as served, would not ordinarily anticipate and gnard against.” 1d. Particularly
in the context of raw food, a consumer makes the deliberate decision to ingest food “exactly the way
it occurs ‘in the wild,” and knowingly assumes the risk of “substances that are indigenous to the
organism in its natural state to be present when he or she receives it.”” Clime v. Dewey Beach Enters.,
831 F. Supp. 341, 349 (D. Del. 1993). The fact that raw foods “pose some risk of illness” is so
obvious to the public that courts have applied the reasonable expectation test in favor of defendant
as a matter of law. See d. (citing Cain v. Sheraton Perimter Park South Hotel, 592 So. 2d 218 (Ala. 1991).

Because the label created a reasonable expectation of danger, all three theories of strict liability
fail. First, to the extent Plaintiff’s claim that “Defendants failed to give adequate warnings” is
directed to the Farm, this claim is contradicted by the label incorporated into the Complaint.

Second, there can be no manufacturing or design defect for three reasons. First, the warning label in



itself created the reasonable expectation of danger. Even if persons associated with the Grocery
disputed governmental advice to avoid the human consumption of raw milk, Plaintiff made the
deliberate decision to weigh the Grocery’s statement over a government mandated warning. Second,
Plaintiff’s own allegation that she “inquired” about the warning label demonstrates that she read the
label, questioned the label, and made the deliberate decision to disregard the label. Her admission
negates an essential element of strict liability—that the consumer lacks a “reasonable expectation” of
the product’s dangers. Third, even without the label, the decision to eat raw dairy, like raw fish,
carries obvious risk of pathogens. Plaintiff as a consumer accepted the risk of illness to enjoy “in the
wild” culinary experience that her husband previously enjoyed growing up in Eastern Europe.
Compl, § 21; Clime, 831 F. Supp. at 349.

Even if it is determined that the express warning—*“not for human consumption”—goes
outside the four corners of the complaint for purposes of the motion to dismiss, the Farm is
nevertheless entitled to summary judgment on Count I. The undisputed evidence establishes that
every container of raw milk sold by the Farm prominently displays the warning “Not For Human
Consumption.” Plaintiff admits in her pleadings that she observed this label and inquired about it
before purchasing. Compl, § 21. Under the undisputed facts, the label provided adequate warning
and put Plaintiff on notice that the product was not intended for human consumption. This defeats
all three theories of strict liability as a matter of law. Because there are no genuine issues of material
fact regarding the adequacy of the warning or Plaintiff’s actual knowledge of pathogenic uncertainty,

summary judgment is appropriate.

II. Negligence



Duty, breach of that duty, and proximate cause are essential elements of a negligence claim. Tank
Tech, Inc. v. Valley Tank Testing, LLC, 244 So. 3d 383, 392 (Fla. 2d DCA 2018). The Complaint does

not satisfy any of these three elements.

A. Duty

Contrary to the indications of Paragraph 45 of the Complaint, no duty to Plaintiff arises by
operation of the FDA’s Good Manufacturing Practices Regulations and Chapter 500, Florida Statutes.
Statutory duties do not satisfy the duty requirement of negligence claims but instead necessitates
“other proof of the defendant’s level of care.” Fla. Dep’t of Corr. v. Abril, 969 So. 2d 201, 209 (Fla.
2007) (Cantero, J., concurring in part and dissenting in part). Absent legislative intent to the contrary,
a statute does not create a basis for actions sounding in negligence. See Sorenson v. Prof! Compounding
Pharmacists of Western, P.A., Inc., 191 So. 3d 929 (Fla. 2d DCA 2016). Statutes and regulations designed
to protect public health do not create a “legal duty” that can be enforced through a private right of
action. See Johnson v. Walgreen Co., 675 So. 2d 1036 (Fla. 1st DCA 1996).

To establish a duty enforceable in this negligence action, Plaintiff must do more than cite to
statutes and regulations. Plaintiff must point to a specific particular duty of care that was breached.
For example, Plaintiff identifies a duty to warn in paragraph 41 of the Complaint, but as set forth in
Section I, the Farm did circulate a label specifically warning against the human consumption of raw
milk. Plaintiff also refers to a “duty of ordinary care in the preparation, testing, packaging, labelling,
marketing, distribution, and/or selling of the product,” but fails to specify what specific act of

preparation, et cetera, should have been performed.

B. Breach
Paragraph 44(c) alleges Defendants “failfed] to prevent human and/or animal feces from

coming into contact with the product.” But the Complaint does not actually allege that fecal matter



appeared in the milk consumed by Plaintiff, or what act or omission by the Farm caused exposure
to fecal matter.

Paragraph 44 is merely a list of various generalized failures—*“failing to prevent,” “failing to
monitor,” “failing to apply their own policies and procedures”---without identifying specific
policies that were not followed, or specific actions that should have been taken in processing raw
milk. Compl. § 44.

Finally, the Complaint fails to differentiate between the Farm and the Grocery. Paragraph 44
attributes various failures to “Defendants” collectively, but the Farm’s duties differ substantially
from those of a retail seller. Compl. 9§ 44. The Complaint’s systematic ambiguous use of the term
“Defendants” makes it virtually impossible for the Farm to answer the Complaint.

C. Proximate Cause

To the extent Plaintiff attempts to establish a breach through a DOH “trace back
investigation,” such an investigation is not probative of proximate cause. See Gooding v. University
Hospital Bldg., Inc., 445 So. 2d 1015 (Fla. 1984). “In negligence actions Florida courts follow the
more likely than not standard of causation and require proof that negligence probably caused the
plaintiff’s injury.” Gooding v. University Hospital Bldg., Inc., 445 So. 2d 1015 (Fla. 1984). Courts have
expressly applied this test in favor of defendants of inherently dangerous substances, such as
cigarettes, and rejected the argument that “absent a defendant’s negligence a plaintiff had a ‘better
chance’ of avoiding such an injury.”” R.J. Reynolds Tobacco Co. v. Nelson, 353 So. 3d 87, 91 (Fla. 1st
DCA 2022). When causation is a matter of “pure speculation or conjecture, or the probabilities
are at best evenly balanced,” the entry of summary judgment is appropriate. KK_PB Fin., LL.C .
Salazar Law, LLP, (Fla. 3d DCA Jan. 21, 2026) (quoting Gooding, 445 So. 2d at 1018).

There is absolutely no evidence that Plaintiff can point to indicating that Plaintiffs’ injuries

were “more likely than not” caused by raw milk. The pathogens described in the Complaint do



not cause miscarriage. . Further, the DOH report “linking” illness to the sale of raw milk is
not indicative of causation. It is in fact more likely that individuals who purchased milk engaged
in some other activity leading to their illness, such as the consumption of other foods from various

sources. Ex. 2 (Affidavit of Margaret E. Coleman, M.S.)

III.  Breach of Implied Warranty

Plaintiff’s breach of implied warranty claim is invalid. The Florida Supreme Court has
“abolished the no-privity, breach of implied warranty cause of action for personal injury based
upon its adoption of the doctrine of strict liability in tort.” Kramer v. Piper Aircraft Corp., 520 So.
2d 37, 39 (Fla. 1988). Because the Complaint does not allege contractual privity between the Farm
and Plaintiff, the Complaint does not contain a cognizable breach of warranty claim against the
Farm.

WHEREFORE it is respectfully requested that:

1) With respect to the strict liability claim, that such claim be dismissed or alternatively

adjudicated in favor of the Farm on summary judgment; and
2) With respect to the negligence claim, that such claim be dismissed.

3) With respect to the breach of warranty claim, that such claim be dismissed

Respectfully submitted,

[s/ Sharmin R. Hibbert
Sharmin R. Hibbert, Esq.
Fla. Bar No. 32569
sharmin@jhaskins.law

J Haskins Law, PA

1305 Barnard St # 856
Savannah, GA 31401
Telephone: (863) 399-6245
Attorney for Defendants
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CERTIFICATE OF SERVICE

I CERTIFY that a copy of this document has been electronically filed through the Florida
Courts E-Filing Portal and service made to opposing counsel, Caroline P. Newsome, Esquire

newsometeam(@newsomelaw.com and Ron Simon, Esquire (pro hac vice forthcoming)

ron(@rsaalaw.com and Anthony C. Coveny, Esquire (pro hac vice forthcoming) tony(@rsaalaw.com

on February 9, 2026.

Respectfully submitted,:

[s/ Sharmin R. Hibbert

Sharmin R. Hibbert

Fla. Bar No. 32569
sharmin@jhaskins.law

J Haskins Law, PA

78 Folly Road Ste B9
Chatleston, SC 29407
Telephone: (727) 371-9730
Attorney for Defendant Keely Farms
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As required by the Federal Pasteurized Milk Ordinance and Florida Statute 502.091,

which forbid the sale of unpasturized milk products for human consumption,

our products are labeled:

"Not for Human Consumption" and sold as "Feed for Calves."

We are LEGALLY REQUIRED to include these statements on our product labels.

Raw Milk, Naturally

We raise miniature Jersey cows that are
well suited to grazing. Our current herd is
over 100 animals, many of them heifers who
will be milking in the next year.

Each of our cows has a name and is an
important member of our farm

family. Our small herd grazes nearly 100
acres on our main farm and lounges in the
shade under mature oak trees and next to
clear, spring fed ponds.

Raw milk, Safel)

Our raw milk is milked and then
processed in a clean environment with
American made, stainless steel, grade A
quality equipment. We use in-line filter
during milking to be sure no dirt gets ir
our milk. We chill the

milk immediately after it leaves the
cow. We test our cows frequently.

We test at dairy labs to asses milk
quality.



3 Outlook

Current fb

From Keely Exum <keely2682@icloud.com>
Date Mon 2/9/2026 11:23 AM

To  Sharmin Hibbert <Sharmin@jhaskins.law>; Jesse Haskins <jesse@jhaskins.law>
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Keely Exum
Keely Farms Dairy
386-314-5111
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STATE OF FLORIDA

LICENSE NUMBER: Z002765 APPROVAL DATE: 07/01/2024
EXPIRATION DATE: June 30, 2025

FLORIDA DEPARTMENT OF AGRICULTURE
AND CONSUMER SERVICES

DIVISION OF AGRICULTURAL ENVIRONMENTAL SERVICES
BUREAU OF LICENSING AND ENFORCEMENT

FEED MASTER REGISTRATION

This certifies that the named applicant has complied with the administrative requirements of Chapter 580, Florida Statutes, and is
hereby authorized to distribute commercial feeds and customer-formula feeds for use in the State of Florida from the date approved,

until canceled by the Commissioner of Agriculture or until withdrawn or discontinued by the registrant by written notice to the
Commissioner.

REGISTRANT NAME & ADDRESS:

Keely farmsdairy llc k?%

2399 south glencoe road

New Smyrna beach, FL 32168 WILTON SIMPSON
COMMISSIONER OF AGRICULTURE
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We only use cookies that are necessary for this site to function to provide you with the best experience. The
controller of this site may choose to place supplementary cookies to support additional functionality such as
support analytics, and has an obligation to disclose these cookies. Learn more in our Cookie Statement.
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Raw Milk Update

Florida Department of Health sent this bulletin at 08/04/2025 09:10 AM EDT

View as a webpage / Share
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Florida Department of Health Provides Update on
Raw Milk

Tallahassee, Fla.—The Florida Department of Health is providing an update on raw milk
availability in the Northeast and Central Florida regions.

What is Raw Milk

Raw milk is milk from cows, sheep, goats, or other animals that has not been pasteurized,
a heat-treating process that destroys potentially harmful bacteria. Consumers have
reported benefits of raw milk consumption, including better taste and protective effects for
asthma and allergies.

In Florida, raw milk can only be sold for non-human consumption as pet or animal food,
which limits regulation efforts of sanitary practices. Containers must have a label clearly
stating that the raw milk is for animal consumption only.

Floridians should be aware of potential risks associated with consumption, which may vary
depending on the source of milk. The producer’s handling of raw milk and milking
procedures are vital in prevention of contamination. Many people consume raw milk
safely. However, raw milk can contain disease-causing bacteria, such as Campylobacter,
Escherichia coli (E. coli), Listeria, Salmonella, and others. These bacteria can cause
gastrointestinal illness, including diarrhea, vomiting, and stomach cramps.

Information on the Consumption of Raw Milk in the Northeast/Central Florida
Region

Due to continued recent cases of Campylobacter and Shiga toxin-producing E. coli
(STEC) infections linked to a particular farm, the Florida Department of Health is providing
information to assist Floridians in making informed decisions about their health. Sanitation
practices in this farm are of particular concern due to the number of cases. There have
been 21 cases, including six children under the age of 10, and seven hospitalizations
linked to consumption of raw milk from the same farm. Severe complications have been
reported for at least two cases.

STEC bacteria in its most severe form can result in hemolytic uremic syndrome (HUS)
which is characterized by hemolysis and kidney failure, which is of particular concern for
children. Groups at higher risk for severe illness include infants and young children,
pregnant women, elderly individuals, and those with weakened immune systems.

Floridians are encouraged to use this information to make informed decisions about their
health and sources of raw milk should they choose to consume it.

HHH
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About the Florida Department of Health

The Florida Department of Health, nationally accredited by the Public Health Accreditation Board, works
to protect, promote and improve the health of all people in Florida through integrated state, county and
community efforts.

Stay Connected with Florida Department of Health:

Follow us on Facebook, Instagram, and X at @HealthyFla.

For more information, visit FloridaHealth.gov.

SUBSCRIBER SERVICES:
Manage Subscriptions | Unsubscribe All | Help

Subscribe to updates from Florida Department of Health

Email Address e.g. name@example.com

Share Bulletin

Powered by

Privacy Policy | Cookie Statement | Help
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08/07/25 Florida Department of Health Issues Update
on Raw Milk Advisory

Florida Department of Health sent this bulletin at 08/07/2025 09:00 AM EDT

View as a webpage / Share




08/07/25 Florida Department of Health Issues
Update on Raw Milk Advisory

Tallahassee, Fla.—The Florida Department of Health is providing an update on raw milk
availability in the Northeast and Central Florida regions.

What is Raw Milk

Raw milk is milk from cows, sheep, goats, or other animals that has not been pasteurized,
a heat-treating process that destroys potentially harmful bacteria. Consumers have
reported benefits of raw milk consumption, including better taste and protective effects for
asthma and allergies.

In Florida, raw milk can only be sold for non-human consumption as pet or animal food,
which limits oversight of sanitary practices. Containers must have a label clearly stating
that the raw milk is for animal consumption only.

Floridians should be aware of potential risks associated with consumption, which may vary
depending on the source of milk. The producer’s handling of raw milk and milking
procedures are vital in prevention of contamination. Many people consume raw milk
safely. However, raw milk can contain disease-causing bacteria, such

as Campylobacter, Escherichia coli (E. coli), Listeria, Salmonella, and others. These
bacteria can cause gastrointestinal illness, including diarrhea, vomiting, and stomach
cramps.

Information on the Consumption of Raw Milk in the Northeast/Central Florida
Region

Due to continued recent severe cases of Campylobacter and Shiga toxin-producing E. coli
(STEC) infections linked to Keely Farms Dairy, located in New Smyrna Beach, FL
(Volusia County), the Florida Department of Health is providing information to assist
Floridians in making informed decisions about their health. Sanitation practices in this farm
are of concern due to the number of cases. There have been 21 cases since January 24,
2025, including six children under the age of 10, and seven hospitalizations linked to
consumption of raw milk from this farm. Severe complications have been reported in at
least two cases.

The Florida Department of Health will continue working with Keely Farms Dairy to ensure
that effective sanitation practices are implemented consistently across every batch.

STEC bacteria in its most severe form can result in hemolytic uremic syndrome (HUS)
which is characterized by hemolysis and kidney failure, which is of particular concern for
children. Groups at higher risk for severe illness include infants and young children,
pregnant women, elderly individuals, and those with weakened immune systems.

Floridians are encouraged to use this information to make informed decisions about their
health and sources of raw milk should they choose to consume it.

HitH



About the Florida Department of Health

The Florida Department of Health, nationally accredited by the Public Health Accreditation Board, works
to protect, promote and improve the health of all people in Florida through integrated state, county and
community efforts.

Stay Connected with Florida Department of Health:

Follow us on Facebook, Instagram, and X at @HealthyFla.

For more information, visit FloridaHealth.gov.

SUBSCRIBER SERVICES:
Manage Subscriptions | Unsubscribe All | Help

Subscribe to updates from Florida Department of Health

Email Address e.g. name@example.com

Share Bulletin

Powered by

Privacy Policy | Cookie Statement | Help




Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



Exhibit 8



	MTD And Alternative MSJ SRH FINAL
	Exhibit 1 Keely Farms Website
	Exhibit 2 Keely Farms Facebook Page
	Exhibit 3 Label
	Exhibit 4 Feed Registration
	Exhibit 5 Keely Affidavit
	Exhibit 6 FL DOH August 4, 2025 Press Release Keely Farms
	Exhibit 7 FL DOH August 7, 2025 Press Release Keely Farms
	Exhibit 8 Affidavit of Margaret E. Coleman



